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IN THE UTAH SUPREME COURT

STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20050176-SC

v,
CRAIG DUNCAN NICHOLLS,
Defendant/Appellant,

BRIEF OF APPELLEE
JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a denial of a motion to correct an
illegal sentence imposed for the crime of aggravated murder, a
capital offense (R. 166-67; R. 227-28).

This Court has

jurisdiction over appeals from aggravated murder prosecutions
under Utah Code Ann. § 78-2-2(3) (i) (West 2004).
STATEMENT OF THE ISSUE ON APPEAL AND
STANDARD OF APPELLATE REVIEW
Where defendant did not file a timely motion to withdraw his
guilty plea, did the trial court correctly determine that it
lacked subject matter jurisdiction to consider the validity of
that plea in a purported rule 22(e) motion?
Whether a court properly exercised subject matter
jurisdiction presents a question of law, reviewed for

1

correctness, with no deference granted to the district court.
Beaver v. Qwest, Inc., 2001 UT 81, 1 8, 31 P.3d 1147.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Rule 22 (e), Utah Rules of Criminal Procedure, governing
correction of illegal sentences, provides:
(e) The court may correct an illegal
sentence, or a sentence imposed in an illegal
manner, at any time.
Utah Code Ann. § 77-13-6 (West 2004), governing plea
withdrawals, provides:
(1) A plea of not guilty may be withdrawn at
any time prior to conviction.
(2)(a) A plea of guilty or no contest may be
withdrawn only upon leave of the court and a
showing that it was not knowingly and
voluntarily made.
(b) A request to withdraw a plea of
guilty or no contest, except for a plea held
in abeyance, shall be made by motion before
sentence is announced.
Sentence may not be
announced unless the motion is denied.
For a
plea held in abeyance, a motion to withdraw
the plea shall be made within 30 days of
pleading guilty or no contest.
(c) Any challenge to a guilty plea not
made within the time period specified in
Subsection (2)(b) shall be pursued under
Title 78, Chapter 35a, Post-Conviction
Remedies Act, and Rule 65C, Utah Rules of
Civil Procedure.
STATEMENT OF THE CASE
Defendant was charged with one count of aggravated homicide,
a capital felony, and one count of purchasing, transferring,

2

possessing or using a firearm by a restricted person, a third
degree felony (unnumbered document affixed to front flap of red
record volume).

The State sought the death penalty (R. 81).

Defendant entered a guilty plea to one count of aggravated murder
in exchange for dismissal of the second charge and a
recommendation by the State for a sentence of life without the
possibility of parole (R. 78-88, 81). After a colloquy, the
court accepted the plea (R. 257: 25).

Defendant waived the time

for sentencing, and the court imposed a sentence of life in
prison without the possibility of parole (R. 166-67).
About a month later, defendant filed a pro se motion to
withdraw his plea (R. 93-94). 1

In a memorandum decision, the

court determined that it had no jurisdiction to hear the motion
because it was filed after imposition of sentence and was,
therefore, untimely (R. 95-96 at addendum A ) .

Within a month,

defendant filed a pro se notice of appeal from the denial of the
motion to withdraw the plea (R. 108) .

When a docketing statement

was not filed, this Court dismissed the appeal (R. 111A).
Nine months later, still acting pro se, defendant filed a
motion in district court, pursuant to rule 22 (e), Utah Rules of
Criminal Procedure, to correct an illegal sentence and arrest

1

When defendant filed his motion in December, 2003, it was
governed by the amended version of the plea withdrawal statute,
effective as of May, 2003. Under the amended statute, a
defendant must move to withdraw his plea "before sentence is
announced." Utah Code Ann. § 77-13-6(2)(b).
3

judgment (R. 116-52).

The court once again determined that it

did not have jurisdiction to hear the motion (R. 227-28 at
addendum B ) .

Defendant filed a timely notice of appeal from the

district court's jurisdictional ruling (R. 234).
STATEMENT OF THE FACTS
After extensive consultation with his girlfriend, Tamara
Rhinehart, defendant lured Tamara's husband to a construction
site and into the basement of a partially constructed home (R.
84).

There, defendant shot the victim with a handgun in the back

and chest, dragged him into a storage room, stole items of
property from him, locked the body in a storage room, and escaped
in the victim's car (R. 82-85).
SUMMARY OF ARGUMENT
. Defendant argues that his mental state was so seriously
impaired that his guilty plea could not have been knowing and
voluntary.
the plea.

Consequently, he contends, this Court should vacate
He asserts that the trial court had jurisdiction under

the statute governing plea withdrawals and the rule governing
correction of illegal sentences.
Defendant's argument fails because he did not file a timely
motion to withdraw "the plea in district court.

Instead, he

waived the time for sentencing in order to secure a favorable
plea bargain, entered his plea, was sentenced, and then filed a
pro se motion to withdraw the plea.

4

The district court correctly

ruled that it could not consider the motion because as soon as
defendant was sentenced, his right to challenge the validity of
the plea was extinguished.
Nor can defendant secure appellate review through a rule
22(e) motion to correct an illegal sentence.

Failure to file a

timely direct appeal precludes a defendant from raising the same
claim under rule 22(e).

Moreover, his assertion that his

compromised mental state rendered the plea involuntary challenges
the validity of the plea, not the sentence.

For this additional

reason, rule 22(e) does not apply.
Defendant's only recourse at this juncture is governed by
the Post Conviction Remedies Act, a course of action he has not
yet pursued.
ARGUMENT
BECAUSE DEFENDANT DID NOT FILE A
TIMELY MOTION TO WITHDRAW HIS
GUILTY PLEA, THE DISTRICT COURT
CORRECTLY DETERMINED THAT IT LACKED
JURISDICTION TO CONSIDER THE
VALIDITY OF THAT PLEA
Defendant fashions his appeal as a challenge to the
dismissal of a motion to correct an illegal sentence, pursuant to
rule 22(e), Utah Rules of Criminal Procedure.
at 12.

See Br. of Aplt.

At the outset, this half-page argument contains no

substantive argument and cites no legal authority.

It is

inadequately briefed and need not even be considered.

See,, e.g.,

State v. Thomas, 961 P.2d 299, 304-05 (Utah 1998)(and cases cited
5

therein); Utah R. App. P. 24(a)(9).

Moreover, defendant is not

in fact challenging his sentence; the crux of his claim is that
his conviction should be overturned because his "seriously
impaired" mental state precluded a knowing and voluntary plea.
See Br. of Aplt. at 11.

As such, his challenge is best

"described as [an] ordinary or *run-of-the-mill' error[]
regularly reviewed on appeal under rule 4(a) of the Utah Rules of
Appellate Procedure."
84 P.3d 854.

State v. Thorkelson, 2004 UT App 9, f 15,

The law is well-settled that "failure to timely

appeal under rule 4(a) does not permit [a defendant] to raise his
claims under a rule 22(e) motion.

Id. at 1 16.

Because the rule

cannot be used as a substitute for a properly perfected direct
appeal, it does not apply here.
Although defendant's appeal is fashioned as a rule 22(e)
challenge to the legality of his sentence, in reality it
challenges the validity of the guilty plea.
12-23.

See Br. of Aplt. at

Defendant argues that the trial court erred by not going

beyond a rule 11 inquiry to further assess his mental state.
at 13-20.

Id«_

He also asserts that defense counsel rendered

ineffective assistance by failing to detect his serious mental
impairment.

Id. at 20-22.2

These arguments all imply that

2

None of these claims were raised in defendant's rule
22(e) motion. See R. 116-52.
6

defendant was not mentally competent to enter his plea and, thus,
that the plea was not knowing and voluntary.3
The law in this jurisdiction is well-settled that neither
the trial court nor an appellate court has jurisdiction to
consider the validity of a guilty plea unless the defendant has
first filed a timely motion to withdraw his plea.

See State v.

Reves, 2002 UT 13, 1 3, 40 P.3d 630 (failure to file a timely
motion to withdraw a guilty plea "extinguishes a defendant's
right to challenge the validity of the guilty plea on appeal"
(citations omitted)); State v. Merrill, 2005 UT 34, 5 20, 114
P.3d 585 (statutory filing limitation is jurisdictional,
precluding courts from considering untimely motions to
withdraw).4

Timeliness is governed by Utah Code Ann. § 77-13-6,

which explicitly provides: "A request to withdraw a plea of

3

To support his claim, defendant has appended to his brief
multiple documents that are not part of the record on appeal.
See Br. of Aplt. at addenda E through L. Contemporaneous with
the filing of this brief of appellee, the State will also file a
motion to strike these documents.
4

The defendant in Reyes tried to use a rule 22(e) motion
to circumvent his failure to file a motion to withdraw, from
which he could have filed a direct appeal. See Reyes, 2002 UT 13
at If 2-3. Similarly, defendant here tries to use rule 22(e) as
a way to circumvent an untimely motion to withdraw. This Court
in Reyes soundly rejected using rule 22(e) as a way around a
properly perfected direct appeal. Id. at 14. In Merrill, this
Court confirmed that the Reyes filing limitation created a
jurisdictional bar. See Merrill, 2005 UT 34 at 1 19. While
defendant baldly states that neither Reyes nor Merrill apply to
his case, he wholly fails to explain why they are not dispositive
here. Br. of Aplt. at 2.
7

guilty . . . shall be made by motion before sentence is
announced."

Utah Code Ann. § 77-13-6(2) (b) .

Defendant's claims could well have formed the basis of a
proper motion to withdraw a guilty plea.

And, had such a motion

been timely filed and denied, defendant could then have taken his
claims before an appellate court on direct appeal.

That is not,

however, what happened.
In this case, both the written plea agreement and the oral
plea colloquy attest to defendant's knowledge of the limited time
in which he could file a motion to withdraw his plea.

The plea

agreement clearly states, "I understand that I may request to
withdraw my guilty plea any time prior to sentencing or forfeit
the right to do so" (R. 86).

During the plea colloquy, the trial

court confirmed that there was a statutory time limit for filing
a motion to withdraw the plea and that defendant would be waiving
that statutory provision by entering a plea immediately:
The Court:

Whenever a plea is taken before a
court, you have the right to
reconsider that and move, as stated
in the agreement, for leave to
withdraw that plea. That is
governed by statute. And I
understand that you intend to ask
this court to impose sentence at

this time, which would obviate
the
statutory
provision
relative
to the
time in which that motion can be
made.
Defendant:

You understand that?

Yes, sir.

8

The Court:

And, [defense counsel], you have
discussed that with him?

Counsel:

We have. We talked about that at
some length earlier, Your Honor.
He understands that.

R. 257: 23 (emphasis added).

The court pursued the matter even

further, making the connection between the waiver of time in
which to move to withdraw and the benefit defendant was receiving
by waiving that time:
The Court:

And you recognize that if the court
accepts the plea[,] you have the
right to be sentenced in not less
than two days or more than 45 days,
but I understand it is your
intention in connection with this
to waive that time and be sentenced
immediately, is that correct?

Defendant:

Yes, Sir.

The Court:

And that is because the agreement
provides for a sentence of life in
prison without the possibility of
parole, is that correct?

Defendant:

Yes, Sir.

Id. at 23-24.

Thus assured that defendant was waiving the time

for sentencing and for filing a motion to withdraw in exchange
for avoiding the death penalty, the court proceeded.

Defendant

entered his plea, and the court imposed sentence (R. 257: 24-26).
Several weeks later, defendant filed a pro se motion to
withdraw his plea (R. 93-94).

In a memorandum decision, the

trial court noted that because defendant filed his motion to
withdraw after sentence had been imposed, the motion was
9

statutorily untimely and, accordingly, the court lacked
jurisdiction to consider it (R. 95 at addendum A ) . 5

The court's

ruling is correct.
In this case, defendant knowingly and voluntarily waived the
time for sentencing, thus permitting the court to sentence him
immediately.

He explicitly acknowledged that he understood that

waiving the time for sentencing also waived the time for filing a
motion to withdraw the plea (R. 257: 23). Thus, as soon as
defendant was sentenced, his right to challenge the validity of
his plea on direct appeal was extinguished.
UT 13, 13, 40 P.3d 630.

State v. Reyes, 2002

That is, defendant's failure to move to

withdraw his plea before he was sentenced created a
jurisdictional bar that precluded the trial court from
considering his subsequent untimely motion to withdraw his plea.
Id.; accord State v. Merrill, 2005 UT 34, 11 15-20, 114 P.3d 585.
And because the trial court was jurisdictionally barred from
considering his motion, so, too, is this Court precluded from
reviewing it on direct appeal.

See Merrill, 2005 UT 34 at 1 20

("the jurisdictional implications of section 77-13-6(2)(b) are
independent of the court whose jurisdiction the defendant seeks
to invoke").

5

Defendant also filed a pro se notice of appeal from the
denial of the motion to withdraw the plea (R. 108). That appeal
was ultimately dismissed because defendant failed to file a
docketing statement (R. 111A).
10

The only recourse available to defendant at this juncture is
clearly mandated by statute:
Any challenge to a guilty plea not made
within the time period specified in
Subsection (2)(b) shall be pursued under
Title 78, Chapter 35a, Post-Conviction
Remedies Act, and Rule 65C, Utah Rules of
Civil Procedure.
Utah Code Ann. § 77-13-6(2) (c) .

Because defendant failed to file

a timely motion to withdraw, his sole avenue for relief is now
the Post-Conviction Remedies Act.
CONCLUSION
For the reasons stated, this Court should affirm the denial
of defendant's motion to correct an illegal sentence imposed for
the crime of aggravated murder.
RESPECTFULLY submitted this f/^"day of April, 2006.
MARK L. SHURTLEFF
Attorney General

JOANNE C. SLOTNIK
Assistant Attorney General
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CERTIFICATE OF MAILING
I hereby certify that two true and accurate copies of the
foregoing brief of appellee were mailed first-class, postage
prepaid, to Herm Olsen, Hillyard, Anderson & Olsen, 175 East 100
North, Logan, Utah 84321, this //'day of April, 2005.
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Addenda

Addendum A

Addendum A

File Memorandum
Date: December 9,2003.
Re: State v. Nicholls, Case No. 031100637
On December 2, 2003, the Court received a letter from Defendant Craig Nicholls and a
document with no caption in the form of a motion to withdraw guilty plea. Having reviewed the
matter, the Court now issues this memorandum in response to said letter and "motion."
On November 10, 2003 Nicholls plead guilty to Aggravated Murder. Defendant waived
time for sentencing on that day and was sentenced to life in prison without the possibility of
parole. Commitment began immediately.
In Mr. Nicholls' Notice of Plea Bargain Rule 11 Waiver / Statement of Facts p.9, ^4, it
states; "I understand that I may request to withdraw my guilty plea any time prior to sentencing
or forfeit the right to do so." Utah law provides for the withdrawal of a guilty plea as follows:
(2)(a) A plea of guilty or no contest may be withdrawn only upon leave of the
court and a showing that it was not knowingly and voluntarily made.
(b) A request to withdraw a plea of guilty or no contest, except for a plea held in
abeyance, shall be made by motion before sentence is announced. Sentence
may not be announced unless the motion is denied....
(c) Any challenge to a guilty plea not made within the time period specified in
Subsection (2)(c) shall be pursued under Title 78, Chapter 35a, Post-Conviction
Remedies Act and Rule 65C, Utah Rules of Civil Procedure.
Utah Code Annotated §77-13-6 (2003) (emphasis added). The Defendant's "motion" to
withdraw was received after sentence was imposed, placing him squarely under Utah Code Ann.
§77-13-6 (c).
This Court has no jurisdiction over the "motion" filed by Mr. Nicholls. The Court would
only gain jurisdiction if the Defendant chose to follow the procedure outlined in Rule 65 C, Utah
Rules of Civil Procedure, From 47, Utah Rule of Civil Procedure, and Utah Code Ann. 78-3 5a101 et seq.
Dated this y

day of December, 200

Judg^dordon J. Low

CERTIFICATE OF MAILING
This is to certify that an exact and correct copy of the attached FILE MEMORANDUM
was mailed postage prepaid on Cache County case No: 031100637 FS to the following parties:
N George Daines
Cache County Attorney
11 West 100 North
Logan, Utah 84321

JohnT. Caine
Attorney at Law
2568 Washington Boulevard
Ogden, Utah 84401

Appeals Division
Office of the Attorney General
160 East 300 South 6th Floor
Salt Lake City, Utah 84114

Shannon Demler
Attorney at Law
76 West 100 North
Logan, Utah 84321

Craig Duncan Nicholls
Inmate Number 35566
Housing U 3-210
Utah State Prison
PO Box 250
Draper, Utah 84020

Dated this

Z>^riay of December, 2003.
BY THE COURT

Gary Flake
Lead Deputy Court Clerk
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Addendum B

Addendum B

IN THE FIRST JUDICIAL DISTRICT COURT
STATE OF UTAH, IN AND FOR THE COUNTY OF CACHE

STATE OF UTAH,
Plaintiff,

*
*

*

MEMORANDUM DECISION

v.
CRAIG DUNCAN NICHOLLS,

*

*
Defendant.

Case No: 031100637 FS

*

On the 15th day of November, 2004, the Defendant filed with the Court a Motion to
Correct an Illegal Sentence and Arrest Judgment. The State responded to that motion asserting
the Court no longer had jurisdiction to hear the issues. The Court thereafter, requested
supplemental briefs regarding jurisdictional issues. A Supplemental Brief was filed by the State
on the 19th of January, 2005.
The Court also received on the 20th of January, 2005, a Motion For Appointment of
Counsel wherein the Defendant suggested that he was unable to afford counsel, that this was a
complex case regarding several legal points and claims and that it may require discovery,
documents, and depositions of witnesses and because the Defendant is in segregation with
limited access to legal information resources, he requests that counsel be appointed.
The decision as to whether or not to appoint counsel turns on whether the Court has
jurisdiction to hear this case in the first place.
The State of Utah in its Response and Supplemental Response suggests persuasively so
that the Court does not hold or have jurisdiction to address the motion and that it is really a
matter for appellate courts. The Court agrees. The motion by the Defendant to Correct an Illegal

"3QTI-

J
tf~>

Sentence and Arrest Judgment is denied as is the Motion to Appoint Counsel. Counsel for the
State is directed to prepare a formal order in conformance herewith.
Dated this ^>

day of February, 2005.
BY THE COURT

Gordon J. Low
District Court Judj
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